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AACE and EOM Poster  
Deadlines Loom 
Entries Due Feb. 1; Two Changes  
Made for the 2019 Competitions

Members of The ESOP Association who wish to 
enter the competitions for the Annual Awards 
for Communication Excellence (AACE) and the 

Employee Ownership Month Poster have about a month 
to prepare and submit their entries. The deadline is Feb. 1, 
2019. 

 As you gear up for the deadline, please be sure to 
note two changes that have been made to this year’s 
competitions: 

• No posters returned. When the poster competition 
has concluded, most posters are well worn, so 
companies wishing to display their entries in their 
offices will be better served printing out a fresh copy. 
(To ensure your poster is displayed at the Annual 
Conference, send us a jpeg of your poster when you 
submit your entry. See the rules document online for 
more information.)

• No binders for video entries. This year you do not 
need to submit a binder with your video entry. Simply 
type a short description of your video and include it 
with your form. (See the rules document online for 
additional information.)

As with last year’s competitions, please download the 
digital form, type out your information, save the form 
to your computer, and e-mail the form to us at media@
esopassociation.org. 

Filling out the form digitally ensures we can readily 
access any websites and passwords you submit; doing so 
also automatically creates a return label for your entry, 

which speeds processing and helps ensure your materials 
are returned safely and promptly.

Good luck entering this year’s competitions, and be sure 
to come to the Annual Conference in May (registration is 
now open) to see your display and those of your fellow 
Corporate Members. The Annual Conference is the only 
place you can see all these displays—and learn from your 
fellow ESOP companies better ways to communicate.  
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Legal Update
Lifetouch Triumphs in Court
By Jamie Zveitel Kwiatek, Esq, and David Isaacson, Esq., Polsinelli PC

A class action suit brought by participants in the 
Lifetouch Inc. ESOP sought hundreds of millions of 
dollars from three defendants: The Lifetouch ESOP 

Trustee, members of the Lifetouch Board of Directors, and 
Lifetouch Inc. In a dramatic victory for the defendants—and 
ESOPs in general—the Minnesota District Court dismissed 
the case with prejudice. 

The result: The defendants are not liable for any damages 
and the plaintiffs cannot amend or refile their complaint.

Background

The suit (Vigeant v. Meek, 2018 EBC 411461,  D. Minn.) 
alleged the defendants breached their fiduciary duty in a 
way that affected the value of the Lifetouch stock. 

Lifetouch is a photography company specializing in 
school pictures. The stock was valued by an independent 
appraiser each year on June 30. The plaintiffs allege that 
Lifetouch began having financial difficulties in 2015, with 
significant financial setbacks in 2015 and 2016. As a result of 
the financial problems, Lifetouch closed its portrait studios 
located in JC Penny and Target stores, and closed one of its 
production facilities. 

The value of Lifetouch stock fell 10 percent in 2015, 8 
percent in 2016, and 36 percent in 2017. During the financial 
decline, some senior executives retired and began receiving 
distributions from their ESOP accounts. 

On January 30, 2018 the company announced its sale to 
Shutterfly. On April 2, 2018, Shutterfly acquired Lifetouch in 
cash for $825 million, plus cash on the balance sheet.  As a 
result of the sale, the ESOP was terminated and participants 
are receiving distributions of their ESOP account balances.

The plaintiffs alleged two breaches of the duty of prudence. 
First, it was asserted that the trustees and some senior 

executives manipulated financial data to inflate the stock 
value in 2015 and 2016. 

In addition, the plaintiffs alleged that the fiduciaries:
• Should have known that the value was overstated in 

2015 and 2016 due to Lifetouch’s financial condition.
• Should have divested the ESOP of the Lifetouch stock.

A Key Determination 

The court first had to determine which standard to apply 
when deciding if the plaintiffs had sufficiently pled their 
case. The defendants argued that—because of the allegation 
of stock price manipulation—the plaintiffs should be held 
to a higher standard of fraud allegations, which require 

pleading with particularity, even though that standard 
generally is not applied in ERISA cases. 

In other words, the defendants argued that the plaintiffs 
needed to set forth facts related to the “who, what, when, 
where, and how,” rather than merely alleging a non-specific 
scheme to deceive. 

The court agreed that the plaintiffs’ first allegation of 
manipulation of the stock value was based in fraud. As a 
result, the court determined the plaintiffs would have to 
prove the defendants had participated in the fraud—not 
just that they had knowledge of fraud. The court did not 
apply the fraud pleading standard to the second allegation 
of imprudence.

Allegations Found Lacking

Applying this higher pleading standard, the court found the 
allegations lacking. 
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While the plaintiffs alleged that executives inflated the 
number of photography shoots the company handled, they 
did not say which executives were involved or indicate 
that this was a new practice. Further, the court found that 
the allegations did not state why the counting method was 
misleading, or that it could have an impact on the value of 
the stock. 

Accordingly, the pleadings were found not to meet the 
heightened pleading standard.

With the fraud allegations removed, the court stated 
that the plaintiffs would need to plausibly allege that 
the fiduciary’s process was flawed for the plaintiffs to 
sufficiently plead a breach of the duty of prudence with 
respect to the allegations of stock price inflation in 2015 
and 2016. No such direct allegation was found to have been 
made in the complaint. 

The plaintiffs requested that the court infer a flawed 
process. Their argument: Because the company was 
experiencing financial issues in 2015 and 2016, and since 
there were no major, negative events in 2017 that would 
explain a sudden stock price drop that year, the fiduciaries 
must have overvalued the stock in 2015 and 2016 and 
withheld financial data to bolster the stock price in those 
years. 

While acknowledging the plaintiffs had not had an 
opportunity for discovery, the court found it could not infer 

from the plaintiffs’ allegations that the process followed by 
the defendants was flawed. The court found that based on 
the facts pled by the plaintiffs, the drop in the stock price 
could be expected to result from lawful conduct in which 
the defendants were known to engage. 

In support of its holding, the court noted that the 
plaintiffs admitted that the company was a risky investment 
and was experiencing financial hardships. As a result, the 
court concluded it was logical to expect the stock to drop 
and did not mean the price was inflated in 2015 and 2016. 

With respect to the claim of failure to investigate and 
divest the ESOP of the company stock, the court agreed 
with the defendants’ assertion that it is only imprudent to 
invest ESOP assets in company stock if that investment is 
excessively risky. Mere stock fluctuations—even if the value 
is decreasing—are not sufficient to show that holding the 
stock is imprudent. 

The plaintiffs alleged that the fiduciaries had breached 
their duty to monitor the investments. However, the court 
found that the defendants had monitored the price, citing 
the annual independent valuation. 

The court further held that the stock was not so risky as 
to constitute an imprudent investment since the company 
was not on the verge of collapse. The facts alleged—
including the stock price drop, the closing of facilities, 
and the retirement of senior executives—showed financial 

1. Termination of Partial Termination–Potential 
Vesting/Distribution Issues.

2. Acquisitions.
3. Deferral Percentage Tests.
4. Compensation.
5. Plan Document.
6. Vesting.
7. Distributions and Loans.
8. Assets.
9. Limits.
10. Miscellaneous.

Electronic Only for VCP
The IRS has updated its Employee Plans Compliance 
Resolution System (EPCRS) effective with the first day of 
the new year—January 1, 2019. 

Although there are no significant changes to the  
Self-Correction Program or the Audit Closing Agreement 
Program, the updated system will require—beginning on 
April 1, 2019—that all Voluntary Correction Program (VCP) 
submissions and payments be made electronically. 

There will be a three-month transition period from 
January 1, 2019 to March 31, 2019 during which online 
submissions and payments will be optional, but not 
mandatory.

There are three items from the Federal Government that 
are noteworthy for ESOP companies. 

Impending Deadline
In April, the IRS and the Department of Labor (DOL) 
finalized new rules and guidance that are relevant to 
ESOPs.

The DOL’s final regulations updating ERISA’s claim 
and appeal requirements for disability-related benefit 
determinations apply to ESOPs—provided that the ESOPs 
make a disability determination. 

Accordingly, ESOP plan sponsors must ensure that their 
plan documents have been updated by the end of the 2018 
plan year.

The Top Ten List
The IRS, through the Employee Plans Team Audit (EPTA) 
program, issued helpful guidance regarding the “Top 
Ten” issues found in EPTA Audits. This guidance helps 
ESOP companies see the key issues the IRS will scrutinize 
during an EPTA audit; it also provides helpful insights as 
to the kinds of mistakes other ESOPs are making. Plan 
sponsors can use this list to help identify and remedy 
these issues before they are uncovered by the IRS. 
The Top Ten list includes the following:

New Federal Guidance and Practices
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hardship, but not impending collapse. The fact that the 
company sold to Shutterfly for a significant price also belied 
that it was on the verge of collapse.

The plaintiffs also alleged that the Lifetouch Board of 
Directors failed to monitor the trustee or push for further 
investigation into the value of the stock. The court found 
that, as it found no breach of the duty of prudence, this 
claim did not have merit. 

The court also dismissed the plaintiffs’ duty of loyalty 
claims against the defendants. The court found that the 

plaintiffs failed to allege facts supporting a breach of the 
duty of loyalty. 

In support of its finding, the court noted that the 
plaintiffs had not plausibly alleged that data manipulation 
occurred: an independent valuator had valued the 
stock, it was not unusual that senior executives would 
depart a company when stock value was declining, and 
the allegations basically were the same as those for the 
prudence breach claim, which the court also found not to be 
supported.  

Ownership Advantage 
Assessing Your Company Culture
By Jason Wellman, Senior Relationship Consultant, ESOP Partners

How is your company’s culture? Do employee owners 
thrive within your culture or are they struggling to 
understand how they truly make an impact on the 

organization? 
These questions and/or concerns affect a majority of 

companies. This month’s Ownership Advantage article 
will focus on organizational culture along with why it’s 
important for your company to establish (and maintain) a 
positive culture.

Figure Out Where You Stand

According to Wikipedia, organizational culture is the 
“behavior of humans within an organization and the 
meaning that people attach to those behaviors.” 

Company culture is affected by several factors, including: 
company vision, values, assumptions, norms, systems, 
symbols, language, beliefs, and habits. 

The three most critical components of a company’s 
organizational culture are vision, values, and assumptions. 

These factors drive employee engagement along with an 
employee ownership culture in the workplace. 

If you want employees to “think and act like owners,” you 
need to drive these three factors on a consistent basis in 
your communications.

The next critical step is to complete an audit of your 
company’s culture. Here are a few questions I encourage 
you to ask during this audit:

• How do employee owners act when they’re on the job?
• Are there common behaviors?
• What does this position at your company mean to your 

employee owners?

• Would your employee owners go elsewhere if they had 
the chance?

Shape Your Culture

The answers to these questions are not your company’s 
culture but are an indication of the symptoms of either a 
healthy or unhealthy culture.
  As you assess your company’s culture, please don’t 
forget that your company’s culture was shaped before you 
hired your first employee. The key is to make sure you 
understand how your employees are reacting to what you’re 
building. This is extremely important if you want your 
company to thrive!

As your culture evolves, stay focused on the following 
four key areas of development in the workplace:

• Defined purpose.
• Employee engagement.
• An atmosphere of trust.
• Continued learning.
The key to defining purpose is to get employee owners 

to buy into the company’s purpose. This starts by 
explaining why employees’ roles matter, along with how 
they contribute to the overall organization. The better 
you measure an individual’s impact on the organization, 
the more the individual understands his or her potential 
contribution to the organization. 

Employee engagement has been a popular topic in the 
past couple of years and employee engagement really is 
about preparing your employee owners for success. If 
employee owners do not feel empowered to fulfill their roles 
to the best of their abilities, you have a concern around 
engagement. 

Here are a couple statistics on engagement:
• 70 percent of U.S. workers are not engaged at work. 

(Gallup).

The three most critical components of 
a company’s organizational culture are 
vision, values, and assumptions. 
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• 90 percent of leaders think an engagement strategy 
has an impact on business success but barely 25 
percent of them have a strategy. (ACCOR)

Measure Your Engagement

There are several ways to measure employee engagement, 
such as surveys and interactive apps. Tracking turnover and 
absenteeism also can help you understand where culture 
may need to be improved in your organization. 

Another best practice used by employee owned 
companies is to complete weekly one-on-one group 
meetings along with company outings to build rapport. 

An atmosphere built on trust is critical for developing 
and maintaining a positive culture. The key is to trust each 
other through consistent collaboration so communication 
is maintained throughout the entire process. Work 
performance goes to the next level when trust is at the core, 
with accountability from the individual team members to 
each other while the lines of communication are open.

Continued learning is the key to growing a company’s 
culture, profits, and revenue. No matter the industry, a 
company won’t last long if employees don’t continually 
improve. Have a formal training program for employee 
owners with milestones built in for promotions and 

Advisory Committee on Administration
PBGC's Missing Participants Program Now Covers ESOPs
By Kjersti L. Cory, Senior Vice President, GreatBanc Trust Company
Reviewed by Arlene Westbrook, COO, GreatBanc Trust Company

advancement opportunities. Allocate resources, tools, and 
time for employee owners to grow throughout their careers.

It is important to develop and maintain a strategic plan 
for assessing your culture through your vision, values, and 
assumptions. Focus on defining each employee owner’s 
purpose through a formal onboarding process that will 
ensure a high level of employee engagement. An atmosphere 
of trust with a healthy dose of accountability will help 
ensure a higher work performance. And investing in your 
employee-owners throughout the journey can bring their 
skills, and the organization, to the next level.

Note: Our next article will examine communicating about 
external forces that affect stock value.  

Calendar of Deadlines and Important Dates
Feb. 1 Deadline for Entering AACE and Employee Ownership 

Month Poster Competitions

Feb. 8 ESOP Professionals' Forum 
May 22 ESOP Association Annual Awards Banquet 
May 23-24 Annual Conference 
June 23-28 Leading in an Ownership Setting
Nov. 14-15 Las Vegas ESOP Conference & Trade Show

To see all national and chapter meetings, visit us online at: 
www.esopassociation.org.

When an ESOP plan terminates, it may be 
difficult to locate all the participants entitled to 
distribution. In 2018, ESOP companies got some 

much needed help with these efforts when the Missing 
Participants Program was expanded to include ESOPs (and 
some other defined contribution plans).

The program—which will help ESOP companies connect 
missing participants to their benefits in terminated plans—
will help prevent delays in closing out a plan and reduce 
administrative costs and work.

The program is run by the Pension Benefits Guaranty 
Corporation (PBGC) and historically has covered only 
PBGC-insured single-employer plans as part of the 
termination process. 

Causes of the Delay

Typically, there is a delay between the time a plan 
terminates and the time distributions begin. This delay can 
be attributed to several factors, including: 

• The time it takes to perform the allocation process.
• The IRS Plan Termination Determination Letter filing 

and approval process.
• Expiration of escrows and earnouts.
• The winding down of company affairs in an effort to 

ensure all cash due to the plan has been received.
Because distributions to participants in terminated ESOP 

plans often are made in more than one payment over a 
number of months or even years, it can be difficult to keep 
track of participants. Some participants relocate and others 
simply are non-responsive. 

The Department of Labor (DOL) Field Assistance Bulletin 
No. 2014-01 provides guidance on required search steps and 
distribution options for missing participants in terminated 
defined contribution plans.

Transferring Plans vs. Notifying Plans

Participation in the Missing Participants Program is 
voluntary for terminating plans, like ESOPs, that are not 

http://www.esopassociation.org/about-the-association/esop-awards/aace-awards
https://www.esopassociation.org/meet-learn/meetings/2019-annual-conference
https://www.esopassociation.org/meet-learn/meetings/ceo-leadership-program
http://www.esopassociation.org
https://www.pbgc.gov/prac/terminations/how-to-handle-missing-participants
https://www.pbgc.gov/prac/terminations/how-to-handle-missing-participants
https://www.dol.gov/agencies/ebsa/employers-and-advisers/guidance/field-assistance-bulletins/2014-01
https://www.dol.gov/agencies/ebsa/employers-and-advisers/guidance/field-assistance-bulletins/2014-01
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insured by the PBGC. Terminating plans are eligible for the 
program when the close-out of the plans is completed after 
the 2017 calendar year. 

There are two ways for terminating ESOPs to participate 
in the program:

1. Transferring Plans transfer to the PBGC the 
funds due missing participants; when the missing 
participants are found, the PBGC will make the 
distribution payments.

2. Notifying Plans send to the PBGC the names and 
account information of missing participants whose 
benefits were transferred to IRA providers, federally-
insured banks, or other entities.  When participants 
are found, the PBGC will send them information about 
their benefit and which entity to contact.

Anti-Cherry-Picking

For Transferring Plans, there is an anti-cherry-picking 
provision that mandates all missing participants with 
benefit amounts be transferred to the Missing Participants 
Program. 

This alleviates the concern that participants with larger 
benefit amounts will be transferred to institutions that 
might earn larger maintenance fees, while participants with 
smaller benefit amounts will be sent to the PBGC.

Missing Participants

Missing participants are participants and beneficiaries 
whose locations are unknown at the time the plan closes 
out. These individuals are referred to as “Unlocatable.” 

Within nine months of submitting to the PBGC these 
Unlocatable individuals, the plan must conduct a diligent 

search to locate them. Compliance with the DOL’s fiduciary 
search guidance (FAB 2014-01) satisfies the PBGC diligent 
search standard.

Participants whose location is known but who fail to 
respond with their distribution paperwork or accept 
their benefit distribution payment are referred to as 
“Unresponsive.” For Unresponsive participants, no search is 
required. (Their location is known.)

Fees

For Transferring Plans, the PBGC charges a one-time fee of 
$35 for each missing participant who has a benefit amount 
greater than $250. There are no fees for participants with 
benefit amounts less than $250. 

There are no fees for Notifying Plans.

Timing of Filing

The date for submitting a file to the PBGC is the later of:
• Ninety days after all distributions are made to non-

missing participants.
• One year after the plan termination date. 
The PBGC does accept amended filings if it is discovered 

that the submission is incorrect or incomplete. The 
following website offers more information on forms and 
filing options: www.pbgc.gov/prac/missing-p-defined-
contribution.  

This article was reviewed and approved by the Chair 
of the Administration Advisory Committee, Dolores 
Lawrence, Managing Director at Blue Ridge ESOP 
Associates.

Valuation Viewpoint
Communicating Valuation Issues to Participants (Part 2 of 2)
By Jeffrey A. Szczypinski, ASA and Daniel P. Callanan, ASA

A company’s stock value is determined both by 
intrinsic and extrinsic factors. It is the ESOP 
appraiser’s responsibility to appropriately weigh 

these elements when arriving at the ultimate determination 
of value. 

In the first article in this series we examined examples 
of intrinsic dynamics and how they can ultimately increase 
or decrease a firm’s value. In this article, we will discuss 
various external forces that may impact a firm’s prospects or 
associated risks.

Extrinsic factors largely can be classified into two 
categories: industry factors and economic factors. 

Industry Factors

Industry factors include trends, risks, and opportunities 
that many participants in an industry experience 
simultaneously. These features often fall along the lines of 
classic industry frameworks such as Porter’s Five Forces: 
barriers to entry, buyers’ power, sellers’ power, threat of 
substitutes, and rivalry amongst competitors. 

Barriers to entry and threat of substitutes are similar; 
when there are more options available to a firm’s customers, 
the business carries more risk. The rise of ride sharing 

https://www.dol.gov/agencies/ebsa/employers-and-advisers/guidance/field-assistance-bulletins/2014-01
http://www.pbgc.gov/prac/missing-p-defined-contribution
http://www.pbgc.gov/prac/missing-p-defined-contribution
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services represents an extreme example, whereby an entire 
industry was disrupted. As a result, the valuation of taxi cab 
medallions has fallen throughout the world. 

Buyers’ and sellers’ powers also are linked: Factors that 
positively affect buyers will impair sellers, and vice versa. If 
an industry’s population of buyers consolidates, or if a firm’s 
product becomes more or less integral in the supply chain, 
the overall risk to an entire industry may be altered. 

Rivalry often is considered synonymous with barriers to 
entry or the threat of substitutes, but rivalry focuses more on 
the approach of rivals, as opposed to the number of options 
or competitors. For example, an industry competitor might 
invest heavily in research and development, or in setting up 
additional locations. 

Rivalry is further driven by the relative size and power of 
competitors. Often, rivalry reflects price competition that 
can be highly detrimental to an industry. Increases in rivalry 
amongst competitors—specifically rivalry based on price—
increases risk for a firm and can create downward pressure 
on the firm’s value.

Economic Factors

In addition to industry level competitive forces, all 
businesses face at least some exposure to the overall 
economy. 

Factors such as interest rates, unemployment, inflation, 
and market performance may have a significant impact 
on a firm’s annual valuation—similar to the impact these 
factors have on publicly traded securities. The ESOP 
appraiser holds a responsibility to understand how these 
macroeconomic indicators correlate to firm value.

Interest rates play a direct role in nearly all valuations. 
Even if the subject company does not hold outstanding debt, 
its ability to access debt markets and the associated costs 
with doing so affect the business’s outlook. 

A key interest rate input for valuation purposes often is the 
rate of return on U.S. treasuries, which is viewed by investors 
as risk free. This is a return that investors can guarantee over 
a stated time period without taking on any risk. All other 
investment securities are valued as the excess potential 
returns above U.S. treasuries’ returns and the associated 
risks of the excess potential returns. 

Thus, if U.S. treasury rates increase and an individual 
security’s return potential does not increase, the security is 
viewed as less valuable due to the risk-reward comparison to 
U.S. treasuries.

Furthermore, macroeconomic indicators—such as unem-
ployment and inflation—may affect a firm’s operations on a 
day-to-day basis. Companies that are highly dependent on 
personnel, or that have high employee turnover, are especial-
ly likely to be impacted by unemployment rates. 

Low unemployment rates typically are favorable to 
most firms due to the fact they indicate the health of the 
economy and a positive impact on consumer spending and 
economic confidence. However, certain high-growth firms 

or businesses that require constant hiring may suffer in low 
unemployment periods because the lack of available labor 
may cause them to pay wages higher than would be needed 
in high unemployment economies.

Market Performance

Almost all of the factors previously discussed impact the 
stock market. Even though many ESOPs are privately held 
and thus their shares cannot be purchased by the public, 
the performance of the stock market influences the value of 
the stock held by the plan. 

ESOP appraisers compare the performance of the ESOP 
company to guideline public companies that are in the same 
markets and that have comparable operations. It is intuitive 
that if investors are willing to pay more for the same level of 
performance in the public markets, the same would hold true 
if those investors had access to privately held businesses. 

However, comparisons to stock market indices are less 
direct. Not all industries’ value rise in lockstep with the 
overall market, and vice versa. 

For example, construction firms are likely to fluctuate 
highly in response to the overall market, as the demand 
for their services is tied to the perception and health of the 
economy. On the other hand, food processors experience 
minimal variability for their products either in robust 
economic environments or recessions. 

Ultimately, annual market performance must be taken into 
account with respect to its implication for the ESOP firm.

Policy and Regulation

Similar to market performance, no firm is completely 
insulated from U.S. government policy and regulation. For 
example, in December 2017 President Trump signed the Tax 
Cuts and Jobs Act (TCJA) into law. Nearly all companies 
benefited from the lowering of their effective corporate 
income tax rate, however the TCJA included sweeping 
changes to the entire tax code. 

The benefits of the lower income tax rate were mitigated 
by other alterations lowering the impact of the legislation for 
certain firms. Thus, the degree to which the TCJA impacted 
the broad array of ESOP companies has been highly variable.

Communicating with Participants

External influences can match or even exceed internal 
factors in impacting annual ESOP valuation. Overall 
communication to ESOP participants is a vital component 
of an ESOP’s success. Thus changes in ESOP value must 
be framed as both internal and external factors when 
appropriate. 

However, it can be just as important to explain why certain 
macroeconomic changes were not the ultimate drivers of 
value or were mitigated by other elements of the business, 
industry, or economy.  
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Mutual Respect
ESOP Association and  
Cummings-Wagner Exchange 
Honors for Past Service 

ESOP Association president J. Michael Keeling 
recently visited Cummings-Wagner during the 
company’s Christmas party, which was attended 

by employee owners from multiple locations. While there, 
Keeling presented the company’s employee owners with 
a certificate honoring their exceptional support of The 
Association’s advocacy work. 

Each year, the ESOP PAC donates to the campaigns of 
Congressional members who publicly support positive 
laws and policies for ESOPs and employee owners. For 
nearly 20 years, 20 percent or more of the funds shared 
with Congressional leaders have been donated by the 
employee owners of Cummings-Wagner.

“Because of the long-term, consistent efforts of the 
employee owners at Cummings-Wagner, our supporters 
in Congress know that our community is aware of and 
appreciates their pro-ESOP positions,” Keeling said as he 
presented the certificate to CEO Doug Ardinger.

Ardinger in turn presented Keeling with a plaque in honor 
of his nearly 28 years of service to The Association and the 
ESOP community.  

Doug Ardinger, CEO of member company Cummings-Wagner (left) and J. 
Michael Keeling, President of The ESOP Association, exchange honors at 
the company’s recent Christmas Party, which was attended by employee 
owners from multiple locations. 

Want to Join the Board of Governors?
Slate of Nominees Will Be Shared with Members in Early 2019 

The ESOP Association is now gathering nominees 
to potentially serve on the 41-person Board of 
Governors (BOG). Any voting member of The 

Association who is in good standing is eligible to serve.
Members of the BOG are expected to be knowledgeable 

about The Association and its operations, to serve as a 
potential resource to the Board of Directors, and to elect or 
remove (if that proves necessary) members of the Board of 
Directors.

To ensure that BOG members are up to speed on 
pertinent Association activities, members of the group meet 
at least twice a year and are expected to review monthly 
reports that cover all major operational aspects of The 
Association, as well as minutes from the Board of Directors 
meetings.

The BOG has 26 slots for Corporate Members and six 
slots for Professional Members. 

(In this election cycle, there are up to seven slots open—
three corporate slots and four professionals slots. Any 
corporate member who is seeking to join the ranks of the 
BOG must show that her or his employer consents to that 
person seeking election.)

The remaining nine positions of the BOG are filled by 
one Honorary Life Member and the chairs of the eight 
Association Committees and Councils.

Members of the BOG serve a three-year term. Corporate 
Members may serve up to three terms, for a total of nine 
years. Professional Members may serve up to two terms, for 
a maximum of six years.

Members are nominated by The Association’s Nominating 
Committee, which is chaired by The ESOP Association’s 
Immediate Past Board Chair, Cindy Turcot. 

The slate of nominees will be sent to all members in the 
first quarter of 2019.  



December 2018 | 9

Washington Report
ESOP PAC: Misunderstood, Convoluted, and Vital
By J. Michael Keeling, ESOP Association President

There are probably no three letters more disliked by 
U.S. citizens than P-A-C. Based on media reports, the 
impression most citizens have is that political action 

committees (PACs) use big money from “fat cats” to bribe 
members of Congress into supporting policies that make 
rich people richer. 

As a rule, ESOP Association members love ESOPs, but 
have no desire to hear about the ESOP PAC.

The law governing PACs prevents The ESOP Association 
staff from talking to anyone employed by our corporate 
members about ESOP PAC—unless the company specifically 
authorizes it. Further, this kind of authorization is valid for 
only one year, and can be given to only one association PAC 
per year.

Why is there this restriction, requiring ESOP PAC to 
obtain such an authorization?

To answer that, one has to go back to the time when the 
Congress enacted the Federal Election laws—the mid-1970s, 
in the months immediately after the Watergate scandal.

At that time, many U.S. employees were members 
of organized labor unions. Union leaders feared that 
management at big businesses would pressure employees 
to donate to trade association PACs to which the company 
belonged, instead of to union PACs.

So a compromise was worked out. 
All donations to an association’s PAC can be used for 

contributions to a political campaign. But, unlike other 
PACs, trade association PACs are allowed to pay their 
overhead—such as printing, mailing, staffing, etc.—from the 
association’s dues and meetings income.

In sum, trade associations cannot solicit donations from 
employees unless specifically given permission, but could 
use regular income to cover business expenses.

(Note: Under Federal Election laws, associations that 
have only individual members—such as doctors, lawyers, 
appraisers, etc.—can solicit those individuals whenever and 
as often as they wish. Professional members of The ESOP 
Association fall under this category as individual members.)

Now, even if ESOP PAC could ask the employees of its 
corporate members to donate to ESOP PAC, most would not 
do so because of the widely held views that PAC donations 
are “bribes” to no-good politicians.

An explanation is needed on these two points.
First, PACs were sanctioned by law to keep rich people 

and big business leaders from being the only entities 
donating to political causes. The idea: The PAC would 
collect many small donations and be restricted to giving 
only $5,000 per campaign to candidates seeking office.

Second, ESOP PAC donates money only to those members 
of Congress who have publicly supported positive ESOP law 
and policy. ESOP PAC does not donate to any person hoping 
to convince the recipient to support ESOPs. The ESOP PAC 
donates only to those who already support ESOPs.

Many in the ESOP community would still “hate” PACs 
because the media focuses on multi-million dollar donations 
from PACs that are unrelated to trade associations. Here 
again an explanation is needed.

In the 2010 Citizens United decision, the Supreme Court 
held in a 5 to 4 ruling that a tax-exempt entity funded by a 
corporation or labor union could spend as much money as 
it could afford if and only if the money were used to message 
support or opposition to a candidate for Federal office, and 
if the tax-exempt entity did not “co-ordinate” its messaging 
with the candidate’s campaign.

As a result, special tax-exempt entities—known officially 
as 501(c)(4)s—that seek to promote social welfare or a local 
association of employees have spent millions of dollars in 
campaigns since 2010 in support of candidates for Federal 
office.

H.R. 2092
Goal: 100

S. 1589
Goal: 50

Dec 10
Nov 15

Nov 15
Dec 10

40

ESOP Legislation

New House Co-sponsors
None

New Senate Co-sponsors
None
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ESOP PAC is not a Citizens United operation that gives 
thousands of dollars to women and men we want to support 
our political views. ESOP PAC lives by the Federal Election 
laws passed in the mid-1970s and is restricted on whom 
it can ask for money and how much it can donate to a 
person’s campaign.

So, in a few weeks, as we do at the beginning of each 
year, we will ask our corporate members if we can contact 
their employees. (The corporate member makes this 
designation.) 

And, to be noted, the law does not stop anyone from 
donating to ESOP PAC, if he or she wishes. For example, 
over the past 20 years or so, 20 percent or more of the 
ESOP PACs funds have come from a collection of small 
donations made by the employee owners of Cummins-
Wagner. (See the article on page 8.)

At no time has The ESOP Association asked anyone at 
Cummins-Wagner for a donation. Its leaders know that 
having many small donations to ESOP PAC help the ESOP 
community prove to our supporters in Congress that we 
recognize and appreciate their efforts.

The collective image of elected officials and the 
convoluted Federal election laws may lead some to snort 
negatively about the ESOP PAC. But the future of ESOPs 
depends on what the lawmakers think of ESOPs, as ESOPs 
were created by federal law and depend on the continuing 
support of members of Congress. 

Our PAC does not “bribe” members into supporting 
ESOPs; it helps those who already support us gain re-
election to Congress, where they can ensure ongoing 
support for ESOPs and the benefits they offer employees, 
companies, and communities across our nation.   

New Faces Grace The 
ESOP Association Staff
Earlier this year, The ESOP Association 
welcomed two new members to its 
headquarters staff. 

Jennifer Edwards, our new Membership 
Director, joined the staff in October—just 
in time to travel to Nevada and meet 
members at the Las Vegas Conference & 
Trade Show. Jennifer has more than 15 
years of experience managing association 
memberships. Previously, she worked 
at the Association of Clinical Research 
Professionals. 

Paul Pflieger, our new Associate 
Director of Communications, joined the 
staff in June. Paul previously worked 
at Curly Company, a PR firm, and at 
the National Restaurant Association 
Educational Foundation.  
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Publication Highlight
An Introduction to ESOP Valuations
This publication offers a clear explanation of ESOP 
valuation in simple language. This is the perfect item for 
professional members to give to potential clients or for 
corporate members to distribute to employee owners. 
The publication contains a valuable glossary of ESOP 
valuation terminology. 

Members $12.00 / Non-Members $38.00

Sign in to our website, www.esopassociation.org, 
or call (202) 293-2971 to purchase.

NPR Reports on ESOPs, ESOP Association
Marketplace Segment Discusses Economic Performance Survey

National Public Radio (NPR) recently aired a 
segment that discussed the benefits of ESOPS 
and prominently featured results from The ESOP 

Association’s 2018 Economic Performance Survey (EPS). 
To listen to the segment, which aired in early December 

on NPR’s Marketplace Morning Report, follow this link: 
https://bit.ly/2SJjTLF.

The segment begins with the show’s host, David 
Brancaccio, stating: “A recent survey from the ESOP 
Association suggests the [ESOP] structure makes employee 
owners more productive.” 

The program also includes comments from ESOP 
Association President J. Michael Keeling.

This segment is helping to 
carry the positive messages 
about ESOPs to a broad, 
national audience that is 
interested in business topics. 
The suite of Marketplace 
programs—of which the 
Marketplace Morning Report 
is one—reaches more than 14 
million listeners nationwide, 
according to data from NPR’s 
website.

The data from this year’s EPS show a continuing, positive 
experience among Association members, who report 
that launching an ESOP has had a positive effect on their 
workplace culture and productivity. The results also show 
that responding companies have a long history of earning 
profits, even in tough economic conditions. 

For a more detailed summary of the results, see the article 
in last month’s ESOP Report, which also includes a link to 
the full survey report.

Thank you to all our corporate members who responded 
to this year’s survey: The data you provided led directly to 
NPR’s nationwide, positive coverage of ESOPs.

The next EPS will launch in late summer 2019.   

http://members.esopassociation.org/imis/ESOP/ItemDetail?iProductCode=FLAG-BLUE&Category=COMM&WebsiteKey=35f368e7-94d3-4a7e-a8ee-3671641efb20
https://bit.ly/2SJjTLF
https://www.marketplace.org/2018/12/07/business/employee-stock-ownership-plans-may-boost-companies-bottom-lines
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Serving the Entire ESOP Community
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